
Response Memo #2

#1.

The White House is consumed by scandal. Several prominent social media personalities have
begun to reveal information about the President’s reckless personal behavior prior to taking
office. The revelations indicate that the President may be liable for civil damages. Requests to
the management of these social networks to take down posts relating to the President’s prior
behavior have been politely refused, and counsel for the networks have cited New York Times v.
United States as providing a basis for this refusal.

The Content Moderation Act, passed by Congress last year, sets out provisions for arbitration in
cases where takedown requests have been refused. It grants the Department of Justice broad
authority to develop standards for regulating speech broadcast by social networks, but the House
of Representatives can reject these standards by majority vote. So far, Congressional leaders and
the Attorney General find this system efficient and workable.

Daily revelations about the President’s pre-election conduct dominate the national conversation,
and are widely covered in the traditional media. Factions of the opposing party have taken to the
streets to protest the President’s behavior, and have begun to call for impeachment. Some
extreme elements of the opposing party are calling for violent protests until the President is
forced to resign. Everyone is waiting expectantly for additional revelations to emerge.

Last Friday, the President issued an executive order nationalizing [taking over] the operations of
prominent social networks, including those owned by Meta. The executive order states that
nationalization is required because the content of these networks is promoting an “environment
of lawlessness,” and hence poses a threat to national security. As evidence, the executive order
cites recent riots in Chicago and Houston, in which several police officers were injured.

The owners of these social networks immediately filed suit, alleging that their property has been
taken without due process of law, and that this was done in order to impose a “prior restraint” on
publication of information unfavorable to the President personally. To make this case, the owners
are demanding background memoranda showing the administration’s deliberations regarding the
executive order. A quick review of these (classified) documents makes plain that the
nationalization was motivated by the President’s desire to suppress additional revelations about
her pre-election conduct. However, the President’s team believes that these documents are
protected by executive privilege.

You work for the Department of Justice. Your boss, the Attorney General, just heard from the
White House. The President wants to know what will happen if she refuses to settle and the case
is allowed to go to trial. She asks:

1) What standard of review is the Supreme Court likely to use?
2) How will the court rule on the merits of the nationalization?
3) What role will the Content Moderation Act play in the Court’s analysis?
4) Must the White House turn over the background memoranda?
5) Are there any other factors that will be important?



#2.

In response to widespread distrust in the electoral process, Congress has just passed the Clean Up
Our Elections Act, which provides for:

a) A cap on political donations to candidates, parties or campaign committees of $2,500 per
individual, per year, in both Federal and state elections (necessary to “counteract the role
of big money in our elections”).

b) Matching (public) funds for candidates whose opponent spends more than $25,000 of
their own resources (necessary to “level the playing field”).

c) A ban on independent expenditures on behalf of candidates (necessary because “these
allegedly-independent groups actually coordinate their activities with the campaign”).

d) Disclosure requirements for the funding behind “issue advocacy” ads (same reason).
e) A ban on the use of corporate funds to promote “issue advocacy” ads (necessary because

“corporate speech crowds out individual speech”).
f) Automatic recounts in “districts with a high rate of fraud, or where perceptions of fraud

are widespread” (necessary to “improve confidence in our elections”).
g) The application of all the foregoing provisions to primary elections and political

conventions.

Your client, Bob Billionaire, plans to run for President as the Reform Party candidate (a third
party), and plans to also fund challenges to incumbent officeholders in state and Federal races
across the country. Bob finds most of the restrictions in the Clean Up Our Elections Act
inconvenient, and has hired your law firm to research their constitutionality. If any of these
provisions will be found unconstitutional by the Supreme Court, Bob would like to know in
advance to avoid having to comply with them during the campaign. Taking each provision in
turn, discuss its constitutionality based on prior Supreme Court jurisprudence.


